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Abstract

Intellectual property (IP) securitization was originated from asset securitization,
which covers from the U.S. real estate market in 1960s, and introduced to the IP field
initially first in 1997. In aspect of the prosperous market of asset securitization in the
past, it is reasonably convincing that IP securitization will also play an important role
as a financial instrument as well as a powerful financing tool for small and medium
enterprises. However, based on different characteristics of tangible and intangible
assets, IP is of relatively unstable value and more difficult management, creating
obstacles in IP securitization. Current obstacle may come from lesser stability and
predictability of cash flow in IP securitization, which result in investors’ preference in
other financial instruments. Therefore, the increase in stability and predictability of
cash flow shall be critical to the motivation of IP securitization.

This study is to investigate several legal issues in IP securitization, such as
specialized legislation, improvement for creation of security and registry system in IP
rights, and influences on securitization by bankruptcy trustee’s decision at originator’s
bankruptcy, etc. The discussion will explore relevant regulations in the mature market
of U.S. IP securitization, and make comparison and advices to relevant domestic
regulations for greater motivation of IP securitization in Taiwan.

Key word : asset securitization, true sale, securitization of intellectual property,
bankruptcy remote, executory contract
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L.J. 387,388 (2004) .

“éﬁ%%ﬁ#ﬁﬂ%%ﬁ%ﬁ%( dHF AP »asx%nﬁ>'ﬁ{@%%ﬁ%%ﬁ
WERAD P2 TANF R P FRHALET R § RAGE® R AL 2304 L 4
2EFF Y- HLEP

% See Sheilah D. Gibson, supra note 30, at 388.
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B AR L BT A AT LA TR R B 0 A R AH T A
'%%ﬁiﬁéwﬁm\mﬁ’ﬁﬁFAgaﬂj3 FAAL %%@%%ﬁm
RAFTABELHAD B B BL2EE5 AP TEFF 4, AR
SR RARANGASH OB A FREAEZ o - RRIZ S5 AL A ken
FEHE B G2 h G RS LERD DB R 2 A
AT UTEMELE X AR R o

iz R P PIR A R Ak > FIL R T AA B (1) Al
FIRP A K F’J{@ FAREIRRETLAR T -7 (D) BEFTAF S A
FEMMIRTLEFE § (truesale) i ]2 % it (off-balance sheet) 2 % % -

1#BEIR A7 B8 7 F % &M % (substantive consolidation )

hod AT B P i HES ZREFTABEL ML P AR Z HF o e
fﬂ R G b B S AR 3 b R A EEAD b
BRI BTSSR A WA T AR LA M AR 1
L orﬁ@%“#wﬂ LT LG b B R EN - M
RR (FHR R & R R 0 substantive consolidation) o 5 2 0 F FE R -
A2 T ffr"“*’ B & & 4 (order of substantive consolidation ) 17 & #ﬁ%
PP Al g B2 %?‘:J A H - R E AR AR R
Peidiians Mo el adz 2 FaM o MERFLIR- B RHNTE
£ AE T MG B LR I AR KD B XT3 2
AR FSeMG HES 2 Xppas » IHEER o

-

SERPBp>FRBAZ S 105 (a)  :ZiEX RS Z g ~ ahp
F R o (BB B il Y iéﬁ;é_ % A 350 W F
:T&'r;'i’iéf%qr’g?m‘ L\a?ﬁ’ L\ ,m—rxiﬁv%ﬁ»‘ig
FLsfIEdR- 1 (|dent|tyof|nterest) (2) M EFFSeastrte &

33

“73) eh A 4 3] (asset partitioning) E4p FAd R¥ry A BEI ¥ - F A % 21 HEE
d R A o RFAABERL TERG AZMAA ”‘lft]F A 2 2 2 jer
K u%wﬂ A&ﬁ;é&‘éﬁﬁvgifg‘ﬂoﬁéﬂééi’ém AL R R LB 6 A

PER R %ﬁi”’“r*y A2 FRAZEF-FTAAUFAELEEZ 5 HBHE- T2 FTAI-2A
FHEZZEIMZ NG ADBAFTAAPAP A I P R FAKE - Jé 2 ,g,,; AR TR E
BRI FTA R F Zze\xlj u]é,z EiZ G ORETAT BALF2 B
PExm (2003) 0 (A B AT K T Fhagr ) (EXEDR H;r|>>, B 25-

¥ 488 p4F (2005) 5 (¥ % iju;w m\ P2 B AR (L)) (F®T ) 1408 0 F 4
% 11 U. S. C. 8105 (a) : The court may issue any order, process, or judgment that is necessary or
appropriate to carry out the provisions of this title. No provision of this title providing for the raising of
an issue by a party in interest shall be construed to preclude the court from, sua sponte, taking any

action or making any determination necessary or appropriate to enforce or implement court orders or
rules, or to prevent an abuse of process.
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WARFLETA LA APTJIET AP A B2EIMIZTEF -2 2RE
I % In re Vecco Construction Industries — % @ 3% ) = 78 2% r%%—?w :

(1) P13 §_F & @& (presence or absence of consolidated financial statements )

(2) PR EMF2LJIEET £EF 2 B - & (Unity of interest and
ownership between corporate entities )

(3) * =2z 2@ FEF R 42 # % (Existence of parent and
intercorporate guarantees of loans )

(4) A B IR B R R enF A 2 i Ax 2 Flepse & (Degree of difficulty in
segregating and ascertaining individual assets and liabilities )

(5) FAZBET AR 27 FAHE 4254 (Transfer of assets without
observance of corporate formalities)

(6) TANE F a2 & (Commingling of assets or business functions )

(7) & & {84 F 125 (Profitability of consolidation at a single location )
FRESB R FIA R By AR S B & b - BAETRE A PIRGL R R
- PR AR o

F LY 2 W% 0% ¢ T &= R A (equitable subordination) g
B 276 % (piercing the corporate veil) % Rpliwita ¥ AmsmF AR
51 GRS Bk D PRI A @ 5 B ¢ R 0 B2 Rk
2 mﬁk‘ﬁifé&{? ARM G EETL R TR MG EA? FANE T Ilel
WA RE 2 < TE B ETR R T G A L 9T A 'lir’ﬁkf#bk’ﬁ"%\ﬂ m’bﬁf#ﬁ& e

FREEM G-
QHEES AR ELRE B BRI (truesale)
eI b Rl %Jf#”"%fﬁﬁ’ SRR AR - A D AR BEAHT A

ﬁvfé%if‘;;m‘wﬁs %‘;fmmmwim&fzwgmz%ewg %%‘;

= %:’;7410

% See Peter J. Lahny IV, Asset Securitization: A Discussion of the Traditional Bankruptcy Attacks and
an Analysis of the Next Potential Attack, Substantive Consolidation, 9 Am. Bankr. Inst. L. Rev. 815,
822.
%7 4 BR. 407 (Bankr. E.D. Va. 1980).
B gL p R G S PN P L R RS E S P2 W F ST
% See Peter J. Lahny IV, supra note 36 ,at 863.
V4L ERTARSCECIF54ES 1E - ¥ T30EF 45
1 See Peter V. Pantaleo et al., Rethinking the Role of Recourse in the Sale of Financial Assets, 52 BUS.
LAW, 159, 159 (1996 ) .
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ARERAGETIHEERRFF TR UT BAARS
(1) Aot %7 F A %75 #1715 2 4% ~ /| (Degree of retention of benefits of
ownership by the transferor )

FASHEH T AT | v i (repurchase) ¥ > I 7 423 A48 & 5 A#
TA2Z AT EAE o
(2) Rl B FTAB BT HEFTHFT A4 2 2/ (Degree of
post-transfer control over the transferred assets retained by the transferor )

—n T FRFTABENE AL BT AT B S4E F 0 T
A B stk 2 (receivables) = £l 4ou § PRI - RIF 5 518 A4t
oy FARIIEZ AR
(3) ## A 4R %+ 2 ¢332 (Accounting treatment of the transfer on the
transferor’s books )

B2 TARH LR P AR MY T ARE- LN ER
(GAAP) %= &4 (sold) z &2
(4) > pPx2 i Bl (Expressed intent of the parties )

Bisw FHETES §EALER Wy 2 R RIS Al A2
B o

%"EL"J‘%E?’ PRASELEY LAFIREF £ &2 ?"’r"ﬁ“ L\'%‘!E'Ji
2 RE e HETF R BV T BIp 2 f’m/f@“’ AES

\*ﬁy l
<l |

A TMERS L B

BT Rle T A 41097 EREF O FMERS gL 2RELE S L
22000 E P e QMBI BEL TP G - e B pFITF 00f
FHEES ChAE PR A2 WF 21 EET -8 Lo
YR F o RFHRAYTLEL FHUTAES 2 £ & 2000 EpF 2 4
S RRE 1l vE 4> 32008 £ AQiE25VE L T aTR AE R FHAEES
fL ’L“ﬁ’rgg?,g K L d A ik gl G o ?;ﬁ i i A 5;@_ 3

B

=

- %
i

PRI GEFARES AL s Mo T GATMERS B E
éﬁ» FlE o TERFRLTEY A D

2 See The Committee on Bankruptcy and Corporate Reorganization of the Association of the Bar of
the city of the New York, supra note at 543.
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L2k &

S
oy
o

AR

1200

1000

800

600

(F &% %)

400

200 -

1997 1998 1999 2000

B AR EE S 2 5 £ % - T4 kiR DJAY H. EIsBRUCK, FROM IDEAS TO
ASSET-INVESTING WISELY IN INTELLECTUAL PROPERTY (BRUCE BERMAN ed.,
John Wiley & Sons, Inc) (2002) at 605.

FHEES 25 £57

2% w w ff%%ﬁ('ﬁ At 5 n B SIS Lo
33%) W G )

TR 865 42% 2 10%

5 * 446 22% 14 70%

tEh 5 315 15% 1 5%

# & 290 14% 1 5%

U# 100 5% 1 5%

PR A 24 1% 1 5%

Total 2040 100% 20 100%

Bl 5: MAEu%RAFMHMEFESL 25 F JAY H. EISBRUCK, FROM IDEAS TO
ASSET-INVESTING WISELY IN INTELLECTUAL PROPERTY (BRUCE BERMAN ed., John
Wiley & Sons, Inc) (2002) at 605.

= \;ar'g;]'*g‘ﬁ_ﬁ ,Liﬁ-g
L MRS o FAES 2 Lk
9?]"'?7]1‘&"‘* fL bks_ _EkmFl )g»;s;k ,Lﬁ.ﬂﬁ;\_" miﬂ?&’ﬁ—%&fgﬁiﬁé
(underlying assets ) st = » AP fE2E 5 1+ 2 E&&p AV i 2 TR S 2
Rz Adrd 2 EEY 'F‘*é (T B A 24 A Je B~ 2 sk EA] £ 2 3 o right to
receive and claim the royalties ) ~ ¥ % & &3 F B 45> 7 Bk 7 g HE2
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%Wﬁ?%@ﬁé%ﬁa*fﬁﬁ ZAHFALFEL L2 Bt 7 e
H= o RlatE e Bfg 2 # i FEE ) FIEZABE EMAETRAA L
v FE am#%?ﬁw%waﬂﬁfﬁm¢ﬂv%/@aﬁﬁiﬂ4%4u%i
REFFZREIC2ZAAFTAZ G (od Adpr 2 R 2B RBFcE )

PR S o RIS T RIS R R - H B E SRR
Bm%ﬁ’ﬂvﬁﬁﬁﬁ%ﬁgﬁﬁﬁ,ﬁﬁm$ﬁﬁﬂ@g%w:

a. W AN BT PR R YRR F R A o

b. ¢ 55 A2 FpifE » w4 #\}a I:‘El’\:“’]‘g’f ST » o

C. ® /oW aZ M F RER Y- = d 2 #71] £ (lump-sum payment)
o~ e

d 532 FHE ¢ FREFG - A XEH2Z B ET> > ot P R
14 ~ =4 X% 2 4 £ (running royalty) & -

~

KPR S P2 AHFTABRMAE L FE SV o BB S AR

ﬁ§ SR NVE JF ES ﬁﬁ%ﬂwi;wﬁm§m£ﬁﬁﬂﬁvﬁﬁﬁﬁib
BEG FAOPEM BhI T FLBE L ARTAY e EABEEN
B A AL BT RIS S e R B
FOF BRI R N GRS D iR K Y e F o ke

“ﬁ»%ﬁﬁﬂ*w’%%wﬁ»é‘uﬁgﬁﬁﬁiﬁﬁ;ﬁﬁfgmﬁﬁn
i:"";I"}:—l I'(%I::FE% ’}E\t{'%g:l{] IFI :;' é?{? 7 :i-’? ’ L‘ ;("Jff' F]E ®

fIAEY) ’%,Eﬁﬁé_;ﬁ fLopl gy s ?Er?#%ﬁ }“Lsﬁﬁ" ,»1—:%3-5;{,]445:
(1) $ 64 pFal- B REUVFHBA L F RS AHTA
3 RE BB AL B T A (e A S SRR SR T
A (4 P know-how) B- H#H# > F R ERE-E 2 F e < B E
(2) FTARFSCARFTAZ R ENF AR RFEFT AL 2ZIREN
e g FIASH Ben® it o d ERGH TR o T ERES G LA
Jmﬁm%w%%inFi%%ﬁ@%ﬁaﬁwwiig»ﬂﬁﬁm%imm
,,&460

5 __"Jk_ o

B gy e MARE L ART A  AFEMARA LA TE R ARMERTARS 1
L 2R AR (2008) (FEMAES L2277 ><£ﬂ;§>3ﬁpvfmo

FH &4 51?1”;7?%1%’”* 2 AAFTADAFMAEFI LA AT AL RETNZAER

li’fg

3

44

m.j]tm
o 2
ﬁ\m& ©

Ay Ay FABAE Y > T PHIE 23 2 0 F 106 °
ﬁ%ﬁmkk%ﬁ“w%% BRAESED T 0 TR S RTM RS 2 i

£ %Ff‘%i R B BRI PR L [ BT F“’DEE TR B i
7 R EM A #E/» rEGpY R FRAENEFRE RIBEBES Al s H
EofAEEC N o R AFHMER 40232 > F 100

e See Takahiro Kobayashi » Securitization Intellectual Property in Japan - IFLR (2004 ), available at
http://www.iflr.com/Article/2026741/1P-securitization.html, last visited on 2010/10/7.

*® See John S. Hillery, Securitization of Intellectual Property: Recent Trends from the United States,
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I FHEFERSCEREZD G TR
(=) & %3
LA T A B e T EH 2 51

AR S TR AT T L E BRFTAER T LT AT B
THETHEMARTL 2L RE a2 FRIEFT R ZFEMHEAES 2
xﬁ‘”o

240 Ao -

m);ﬂﬁgggaﬁﬂ%ﬁﬁfgmﬁﬁ(mmmwfmaﬁ
Y- BT AES PR OTHAEES PR PR AHT AL B T A

ﬁ@%mgéﬁﬂﬁwnﬂ BEAD I HRETVIRTEL G LA AL S

ﬁﬂokﬁﬁﬁﬁﬁﬂu%%£ﬂ—$m¢ﬁﬁzwg%ﬁﬂgﬁﬁyﬁ@,
BT O RAEA T AR B2 R A

(2) =%+ 3
ARTALAGBHF L2 F 22 RET EFAETALHERG 5 A
Br2 G ENSERLCFFTEY

cR S AR s
Qﬁ%ﬂﬁﬁﬁig?@gaﬁﬁfﬁ
T E 1 j#ﬁ“’ FREFRZFEFREE EEL ﬁﬂ;’ﬁ‘“ 0’3;’1#31%#;? HF e R0
S SLAENVE ) é#%m$’%¢é#1 LF* T AMIAR G o BT
FRE FIAORR S i85 RORL IR TR BR D F aESd AT
wkEAs IR RRA L2 HO D iR ’”‘iﬁ%”’i%&ﬁﬁp’ﬁ
BiG 22 f1E o 4207 i @ﬁmnfﬂrﬁﬁ;%mﬂ@’ﬂﬁm@ﬁ
wﬂ~ﬁ?ﬁ§¢”# RESARE o FnErFS0 0 PEAER ﬁﬁﬁ
i A 7 *FL:E—' FEenth e S 2200
(=) § &5

a—

SRR W H O TRE R

\\L
=,

et ‘jﬁ&* :‘ﬁ [l

1.3 fm g
By ﬁ#i#%—) {]—:'}q‘:ﬂ\ﬁ/mlﬁ ]F'L}‘& f1 73}\r7r" ‘ E‘J El E’f‘l’ﬁ:’ 7 :\LE}@E&
;ﬁ;fLﬁ«,—%;E,l_'ﬂ ;é fb'g—\»‘:]‘\_kr#‘_‘\;}{tr %E a}g7ﬂjﬁlig\‘.ﬂgko

publlshed by Washington CORE (2004). 5 % A k= ~ ft * 4 (2004) ' ( FFEM AFHE L I 7 it chig
FH g2 He ) (0 L2 F e Q>> 1118 » F 73-74 -

k %0 v»fm,@ (2003) (FEFARL " EHEFBTLA5) (FEFH) 69% - F 8-

B g Fe B3, F 33T .

® %a Féi e (2007)  (FBFF SR T X LN 22 HFH ) (BHEESH) 19585

& F 36

% See Elliot A. Fishman, Securitization of IP royalty Streams - Assessing the Landscape, Technology

Access Report, September 2003, at 6
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REX L EF LRSI 4M’#ﬁ+£$§%4ﬁaﬂ%F”?
MRS RER QiR S ’”%%?fw@~%#W%»ﬂ%i: R
B E g ARTF Pt oo

&‘x

2

2.77% b *% (litigation risk )

WPAEES L2 R "B - B2 FTAERT LW RRRS 5= A HE
HEMARZ T "i’l“ﬂ‘i&i&’%’»" Ce ER R SR TR BT R o gt o
P R gﬂﬁwgﬁm¢p¢4&

1\\

A

B ETERIR ‘R EERER %

ABEALF T UTIEH 0w RIRTEATEE ¥ € ALE N RTHEE I IR A B R
- BBER b B F 2 BRI A2 E o d P E T BRIATER S JiE R
(out-of-date) ek *& » £ W FFHAE L ER - WEEZ A - FFITEE
W BN G2 A AT B R Hehr sR R R (AR o

4 pegg A L2 k& (licensee payment risk )

I & ?Jﬁ%ﬁﬁ* FhL o A  BFORIE ZFX e HARRE A & b
oI G R gL B KT A R ﬁ‘iﬁﬁﬂf'lmmﬂﬁtiiﬁ‘
%iﬁ%ﬁ AR R AR (ET) BAT A ERY S 4 e

G FIER Ol R R AR AL B G  EReT 2

HAL h o LAY | S

%4 LA B A R | 1 %@ﬂm%j@%@%ﬂﬁ?%

M F) S e S U BRI R Mgk ¥
LR
2. Bl tand AR T E
Gy A e
A ¥ i B EY 2 pE T A ER

e &

3
e

F |1 KEFEEHEE G GRS 0T
R LR

2. g nefE M 2 T IR
A 45

SUog g st > 03223 % > B 93-144 -
°2 See JAY H. EISBRUCK, FROM IDEAS TO ASSET-INVESTING WISELY IN INTELLECTUAL PROPERTY 445
(BRUCE BERMAN ed., John Wiley & Sons, Inc) (2002)
* ”M‘Ezz FIEFLAS LML F T F T B F P8 yrd e
2R TE o
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T b SR e Bie 7 & g™

P st ohIRE pEhRL e
S Rl

74 k& o Calderini Mario & Odasso Maria Cristina, Intellectual Property Portfolio
Securitization: An Evidence Based Analysis 15. (Innovation Studies Working Paper
No. 01/2008, 2008) » 5 * = % 48 7 o
= R PIREE TR S

Mg R EHe TR 2 %ﬁ’ FRAFYEISRRGREL LA
FFARL P HEBBAMAERES CFE D G W%ﬂ’%%&x\k§WW&
UERR R F AR L H2 R Kﬁiim—hxﬁu!ﬁ R MR T AL B o
T RRBITET AR E TN RS T AR
(-) FEMA L 2L ER

FINFEHANBELI R BATAFS L 5 £ 0 7 IR ROR IR
Fowmbhy RIEFEMAVT BEL L F Y gzﬁ AN AT

FAERIZR A NAFLELSCE D AR EFET

1R &R &8

-k M A EES DL BT R ST o blde S hERd
RS AFEN P e R EES +%Wm$ﬂﬁ“w%“ﬁ
FEEY S B S TRRL G UE T L B DA E A AR
X Jfﬂf— F.‘é.ss °

2.4 & rxenh R

WEMAETF 7 i Tl SEEF R R AL Z2HEA R T &> (invalidity )
2 2 x5 (obsolescence) = ¥ ¢ » dE4e¥F (v 2 F 4% (piracy)~ i} § ¥ 2 £ 4
g F%&%@%%&T% = 5 8 % #(generics )~ 117 » = x 4g 32 (public domain )~
ME TR GRS BLPENLRENL R % - wif2 Bowie FEX T F L
PRt e EROLE DT Al G * TR Moody " g * 3R
ﬁwogﬁﬁﬁﬁﬁf@bﬁ’?%%ﬁ%%%é%%?ﬁﬁﬁiﬁﬁﬁﬁ@&
KR2TE SRS ARRAR S Ad LT AR E HERART A
w;{jgjg%.sg;mﬁgm%g?%ﬁﬁ’ﬂL RERIAT AR F = 429 ’—3—1’%
FRIEAR TR AAT A LR G TRl red ﬁ’ 5 M
BEE DM A

b

¥
p
#

54%?%#%%F%ﬂﬁ¢ﬁﬁ‘{?ﬂ“ﬂ$i ZE{HE - LA ¥l Rl
FoOREHMBFLICROWENRE ZEL G MO RN HE > 2 LI (2007) 0 (& 1A
2R ERAFEERE MRLHT -
% See Michael Milani, Enabling IP Securitization by Improving Cash Flow Predictability, PAT. STRAT.
& MGMT. (Apr. 2005)
*® See John M. Gabala Jr., “Intellectual Alchemy": Securitization of Intellectual Property as an
Innovative Form of Alternative Financing, 3 J. Marshall Rev. Intell Prop. L. 307,315 (2004).
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3.2 L ik
FEMARTEF 2 A X5 " RAEFE F3 R DR 54 S
FARE T R EE @V RAESHAFE (less mature industries) ~ £ xt&
B {1 £ % ) 7 ¥ (undefined customers) mfgr

W"
€
44}
o
T

BEE L EHEAY > BERFAGIERS §E%R2Z R A2 R0 0 RER
W PR R %’ﬁ%’ 3% 4 (evaluation) » 14 ‘i’%*:‘ﬁ'wéﬁ%&i WEMA
2 RERARET ) CARHRBAMES R AR LT IR

(=) A#HFAZ S~ 1

FMERERS 8- BT AFES AR R/ AT AR ETR A
oA TRFRET R u*’?ﬁlﬁﬁ“"ﬁ—~§»@pﬁ ¥ 2R A KA
7R H AR L T R WL S o PG A F g B Zerit B4 (1
aﬁMV@ikéﬁﬁﬁw’m&waiq«%An h 2 AHF ATy Zerit
%?#7’»7‘ B4l Fp o § Zerit B2 4B E Ao HPE > RAGFI T AL G

Q%miﬁ,!ﬁ,m "2 HEEAL O RE IR RFEN g HHRE A T
2L Ao pEF > 5 BARMEL L flaE L b ARG FAIRE X
Preih B 2 @ P BB E T 13/ PehR e Bt b A HE

(=) ®'&8 EREBH2 4t

BEME P2 hGEN S A A LSRR R B RS
;d W RZE S 2 KA HLo b4 D Bowie 5 - 6]¢ > Td EMI FE B o P4
O (defaults in payment ) 2_ 3% %% . HEFEA T FIRTLFL R
LI SR e iﬁ@%#ﬂ—aﬁg\kgﬂ ﬁ%ﬁﬁéwmﬁmz%i
BATAERZFHEEAFRE A ST Y RIKFTLE o

’

2 r' = 7‘&4?7} *E’B}‘ LR %\A\ ’}"r

PiRFABL S 7‘3’"?%1’%”*'ifﬁi%ji;@\ﬁ~/zf*%%"ﬂ$i‘w”
L. ]*"5"’]‘# PPN F oM R EARY §HEFEMARZE - RAZE R
X2 2R3 RN EFERIPIREL Ll d F BP0 T R

*" See Michael Milani, supra note 55.
% See Stephen Bennett, The IP Asset Class - Protecting and Unlocking Inherent Value, 5 J. Marshall
Rev. Intell. Prop. L, 402 (2006 )
*° See Michael Milani, supra note 55.
% See Jay C. Klear, Applicability of Private Equity Fund Structure In The Furtherance of Intellectual
Property Securitization , Colum. Bus. L. Rev. 796, 803 (2002) .

17



ﬁW%ﬂwéﬁirTﬁW“W$%M°
CERESAM 2 ER
(=) 2R% &7 %@nwi?ié%
FRMY RS2 EE2 T F 0 A RRTRFA 5T F (Primary
Market) =% & 1933 & EiZ0E X /2 (Securltles Act of 1933) % 4= &7 3
(Secondary Market ) 11934 & B2z X 2 4 (#1) ;# (Securities Exchange Act
of 1934) % .

iz 1933 Emznz X2 ¥ 5w 4 f %2 2B % 7 (public offering) »

A2 RES TS LR ¢ (Securities and Exchange Commission » SEC) % i

(registration ) FPF4h B % A B4R 2 T BB 7 F LA H 2 FE 0 &

TEFEZ AP - MEEFAFAERNFEINFERES Iﬁﬂ—”;‘é 5 4055 2
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g

b
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#ez 4T 4 (lnstitutional investors) » FIgt 242 B3K 7 &g hs Fiddi L
ZAR AN ZEFEFAREELZHBT Mo B RABLT B
HEF (T 1033 ETABE L LEP FwE 2RRP S AL HA %1
HEFTA G 1933 EmRE S E 2 1934 EHRGE X S (1) 2 ¢ OF 3EHCIE
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(:)fkﬁ]?ﬁﬁpﬁ’” LIEGIII R BRI B 22 4pRE R 2
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’?}“’P P ARHEERAEZF S ERTGHIP R H 8 5 BES o T ERTA
EEFEOT LT ARMES T BER éi%Tfﬁ%%ﬁ“ﬂ%F“@%?ﬁ
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88 # ) F 103-132 -
62 K,rmw (2009) » ( st —; XL ET RES %»g@%%g%aﬁ Yo M (& ¥
SEFREF-AZP 22T R B) 0 T 3423455 S AR
8 15U.5.C. § 77e
# 15 U.S.C § 77d (2).
8 2n ik HIRF 625 F 342-345 -
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placement) & & » @ $P~7 F 2 2 x—*:'g’rH A Ji FEZIRH A
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FRHRH 2 FPAER WIN WELARZAP RSP AT PP RGO M
TR RGAEBMA ﬁ?-'r'?m"
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(;_)7??7},}5»;\@{@ u_liw 4;,%?,3‘@_,,1 % &)

ARTHABRTAZRA REBTARL CHHY4ES LEE 24 &
%ﬂﬁ%%ﬁk E EN 2T wgg:Lﬁﬁﬁﬁﬁﬁéﬂwﬁé%L%%%%
2 RS E o 2.8 Twﬂ@é%%%#@%£ﬁ%%%ﬁ°3ﬁ%%ﬁ‘%”
I RCERGRARE SR G AL P P TR T AR
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UFHEREE QAR TALBL O RTEE S AGFS LAY 25% 30 4
3irg@@@@ﬁy?ﬁﬁﬁaa%ﬁ?ﬁ%%%\%%*%%ﬁﬁﬁﬂw
oAV EIEBMP YRS 0)E T ARTARE N KA ERBEN
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FWHEREES L BMARATL N o e BE A SR 41&1——4\?“ W= -
Uﬁ%#wifﬁ Bw#S L FIME FPoa Y 4 ok A AR BRI 2BEP F 2
e ‘iiﬁ’ﬁéﬁ%i%#‘—@%/@'ﬁ FBHTL PV AEAESMFENS 260F 75 R

XL E W TR % 8-10F o
P gz (007) (£RFTARS CERRLOGELE ) (MRFT) 3055 28

éﬁ%\ft Eelw 17 ERE TR Lﬁ‘g"f#ﬂ(? J A A U SN P - RPN Y

2 2 46 2_ 3 i “'5:?«:
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$4 X AL BEEERE (TR D WEM AT ANE %ﬁﬁ#ﬁ%f’
MR FHET O A Erjé %%Iﬁt%;w}z;a%ﬁ?' (T &9z~ ) o &= % F1HE -
ERAFRES > TR ERT A2 A ’#?ﬁwﬁﬁ?éﬁ%ﬂ%wo

>S1

A2 G p o AfRfE
FERTAFES M IEH 5
ﬁ“°”%@? @ﬁ%

&

T MEMARA S T ARFTALES TG
AES LIS 24E— P23 P v BEIE L
AR S rd B orfrd 2 RPZOREHEFT LA
5 Jm%m%*@sg%%ﬁﬁﬁﬂﬁﬁﬁﬁ%ﬁ%i

ﬁ%%ﬁ;% Fﬁfﬁ Wf&ﬁm%ﬁwﬁ HRRELAEMAR = H
s g 4 2 T F ﬁﬁﬁ;;}"?ﬁ o ¥ —li-}-;}-)\'“\:‘in‘f, = ,ﬁ,ﬁ J‘j%}-"%ﬁ#,&%ﬁj\ﬁ/ T4
BAFTALEL BRIV IFR "‘W%FJ*%ﬂiﬁ%’ﬁﬁﬁwwjﬁﬁﬁéﬁa
BERE BRI TRFHNAR oA L AREREART AES E
PRI R B E RFEUTEMARA VTS AHFTAZFMERES B~ R
Tﬁra—p\?_‘}iiﬁﬁ’b’f"l%%\ nbﬁiﬁi;b\p\

S HEMARE R R EHR

(=) FRA-FiEL 540

PAREZ R RSB ES FoRD R 54 ﬁ?ﬁ., &pﬁ%&ﬁiﬁ 2R 'e o~ R
FEFTHFLRE AN T 5 HRD O B E R ”Ji'\&i FEM
AR REBEFNE > URBEIHRTEIF BAL H2 72° Floh W
AR FES FFRE T 2 RR- 724 (Uniform Commercial Code’ T
FUCC) ¥ MR g mz MR e” .

UCC % 9ifi & 342 2B A RRTZ R PEEIE 2 E7
MEGE T TR FFE 2K 2 (attachment) &2 .Fq\_(perfectlon)é; A2 R o @

PEBEAZ R FHEA AR IEFA B LJNEHIEFNE A ERREE
(security interest) > dp = ;}7%5?, 4 2c (payment) &  {= (performance ) @

>+ 4 B4 A (personal property)

* ¥ A T%#ﬂ (fixtures) ™+ 7% 4 2. 1%
GEBAMHARS Zﬁvgk,—fﬁ‘#gﬁ -

= ¥ %5 (collateral ) [ FEfE L

gh’i \

2 See Jay C. Klear, supra note 60, at 804-805.

PUCCx25m2izt @ %R Y2%- £ R ¢ (National Conference of Commissioners on

Uniform State Laws ) % % B2 &4 § = (American Law Institute) *7id i » 23 & V4372 5 £ 2

2EHRE SR LA EH UCCZ PN FMIFRE » FIPt W2 FEE7 340k 284

B 0 $x http://en.wikipedia.org/wiki/Uniform_Commercial_Code ( # % i EFE p 2010/10/5) - &

v A@iden > BmEA R UCCZR g -

™ U.C.C § 1-201 (37) : “"Security interest" means an interest in personal property or fixtures which

secures payment or performance of an obligation. #73} 2. # %1 F 3 Ap§ A RZ 4T 2 TigL

<A

® U.C.C.§9-102(a) ~ (1) ~ (42) : Fixtures" means goods that have become so related to particular real

property that an interest in them arises under real property law.

® U.C.C.89-102 % 2 # i% 5 A ;é. “a.f 4 (goods) - b.# 75 A5p4 & (quasi-tangible property)

c.#7;% A (intangible property ) @ A AT X F3F S A oot BVFART A A S
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BOIA B AT 2R ET i «uw%;a EXT LN -E XY 2
o @moar) 2 PR R ET A lt&%&% DA w Bk E (attachment) LRV S 2
72 RMAFIHFRPZ B2 @ﬁ”*’&tiﬁ% wiZE A E WM (VirTyRs
% » Office of the Secretary of State ) # ! f& 7 ﬁ*ﬂg (UCC-1 financing statement )% -
(=) iz #orpvd 2 75 UCC. 89 2 3¢ 7

FHETLER R T BB E BT 2 FRECEERE S
fer ) - iy U.C.C89-102 (42) 2z R > & *~ M4 A (personal property) 2 4
Fle 7z &75% & (general intangibles) 8,7 4 UCC#o# 2 T 7 =% (Official
Comment 5(d)) ® »:ui &35% & (general intangibles) # #iia-” A AR A

WA G UCC R 2 B 42 T iv 4 A
R iR TEEXHEENE o  F2HEFNE ésﬁ#ﬂ’—_i 47
(physical possession) 2 jEF %> > 18 AT Ep A 8 ~ %‘r a2 oo KD

REEEER L S m2mh o prg® e
(=) UCCemzz gL fal

FRAHEE LR £ R kS 0 2024 UCCod B2 & 0 F Bk R
Bt i k%o S EAERGET 2 % > UCC % 9-109 4% (¢) (1) Rz %
SRR N S E DY AN L AT TN L L W
£ UCCO-311 i (a) (1) &M EMmARS 2 « RAAFHHTRLLR

accounts ~ deposit accounts ~ general intangibles ~ health-care receivables &2 payment intangibles » *
A2 ERP AN FHERERTEFNNERRE TR o
W%W%L%%ﬁiﬁ??ﬁ{fﬁﬁ*%ﬁﬁ%ﬁﬁﬁﬁﬁﬂ@ﬁ&’ﬂwéii%%ﬁﬂ
THRAPE GUARFZIBFEIPF iR E-FTE-TEES -7 iﬁla‘#@tﬁl? (]
FRALAR 5 o fE 0 B 2R Lbféﬁ? EEAN TR s ]'ﬂgiFrrg 2 ifﬁﬁﬁ 34 o K,FL 3= (2003) )
(EHFTAFRZEFRZL ) (P L2FR%) 5P a 56 o
m%*%ﬁ‘ﬁﬁ’#Lx&afTﬂﬁﬁiﬂ)%%%%iiﬂé@%ﬁﬁw@W&ﬁiﬁ
AdmiRABRH(2) RERBATEFEFiRAr = 11U.S. C. §101 (2003) -
P R TS L R % H% I R &2 3% 2 (attaches to collateral ) » 4e gt 4 v ¥ 73 4 2 i
LSRR AR A A7 By 7RI RS R (enforceable) o @ #7R) 3K =L ¥ AT
B ARREREZ QX ET P2 L PR 32 UL C. C. §9-203.
0 U.C.C8502(a) MFEEMPEAH I G SHEFFEALLATL AL L2
BEF2LMAAE o
81 U. C. C. §9-102 (42): "General intangible" means any personal property, including things in action,
other than accounts, chattel paper, commercial tort claims, deposit accounts, documents, goods,
instruments, investment property, letter-of-credit rights, letters of credit, money, and oil, gas, or other
minerals before extraction. The term includes payment intangibles and software.”
2 U.C.C.89-102 (a) (42) and its Official Comment 5 (d) (“‘General intangible’ is the residual
category of personal property, including things in action, that is not included in the other defined types
of collateral. Examples are various categories of intellectual property... As used in the definition of
‘general intangible, ’things in action’ includes rights that arise under a license of intellectual property,
including the right to exploit the intellectual property without liability for infringement.” )
8 See Jennifer Sarnelli, Grasping for air - Revised Article 9 and Intellectual Property in an Electronic
World, 11 UCLA Ent. L. Rev. 103, at note 61.
8 U.C.C.89-109 (c¢)(1): This article does not apply to the extent that: (1) a statute, regulation, or
treaty of the United States preempts this article;
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ENPR-SELE St giﬁ—*ﬁﬂ’g?f§$§~‘-'~'ié#&iﬁﬂzﬁ¢ Bp 2 E AR
FooRE B EREEAE o PR A e TR TEzE R 2 2T

RERZRENFMAEL R T FREIRE e W Z2 AT 2 L7 - o
U.C.C. 9-109 i (c) (1)~ U.C.C.9-311 i% (a) (1) R 2 PP AR T
2R EM AR FRLTE e FRTEF L E R AfET T - Ko
WLrmh%”##?iifﬁﬁﬁﬁwﬁﬁﬁ\ﬁﬁgxwk’ﬁﬁﬂWﬁA
BAX S CEPZIRT o

F-25 BEHEFTETERD > HEBAZ 2 RBAE L 32 8
ANFEMARBTLEREFIEAEZEFT AP FRAMBHTT LR &2
IF AR ARGRF - LR ARAD AR TR E S G G
PFoBAFEAFAETRZRINAZREF AR SERNNE 2R T &I 5
¥ x4l & - & Inre Roman Cleanser Co.,— * ¢ 8, # & £+ Roman Cleaner Co. 1 3%
HEBAZFERBEFFEFNE RRAFEADZAPF 2% T A RBHNZE
REML PR EE e B ERFEL ﬁﬁfﬁ@%%%ﬁ&iiBﬂ%?'ﬁﬁﬂ%(P&tent
and Trademark Office> »2 ™ f#§ £ PTO ) & sz 4 7 e 2 £ Al £ o A0 L b = 12 d
HEM AT LARAHFT AR R T2 AP AT -

1 FirTRFEFJE LR T

(1) © Fex TRFEFJEZ R T

3R F iR E TR E (transfer) @Y 2 M F ITHEFES 3 700 32
2% 101 5@ 2 & T EiviE2 b (transfer of copyright ownership) @ & 3% :
2% (assignment) ~ %42 (mortgage) ~ & & 42148 (exclusive license) & i i ¥
T4 2 ¥ (conveyance )~ ® & (alienation) ~ v ¥z » ¥ (T2 & fp}%gﬂ;; T

# 1% (hypothecation) %> 7 & 322L 2 424 (nonexclusive license) - # ¢ 3

w2

8 11 U.S. C. §9-311(a)(1): Except as otherwise provided in subsection (d), the filing of a financing
statement is not necessary or effective to perfect a security interest in property subject to:
(1) astatute, regulation, or treaty of the United States whose requirements for a security interest's
obtaining priority over the rights of a lien creditor with respect to the property preempt Section 9-310
(a) ;
8 200545 (2004)  (FFEMAEELS L2775 ) F 193> Mo EFEMAF T “TA
jl__;/‘ < o
8 In re Roman Cleanser Co., 43 B.R. 940 ( Bankr. E.D. Mich. 1984 ) .
8 17 U.S.C. §205(a)(2000):(a) Conditions for Recordation— Any transfer of copyright ownership
or other document pertaining to a copyright may be recorded in the Copyright Office if the document
filed for recordation bears the actual signature of the person who executed it, or if it is accompanied by
a sworn or official certification that it is a true copy of the original, signed document.
8 17 U.S.C. 101 : A “transfer of copyright ownership™ is an assignment, mortgage, exclusive license,
or any other conveyance, alienation, or hypothecation of a copyright or of any of the exclusive rights
comprised in a copyright, whether or not it is limited in time or place of effect, but not including a
nonexclusive license.
% Hypothecation — 37 & 45 #-p4 & 3% 2 J 1 (pledge) m it 5 itz ik o - &a 3 > $HAR
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¥ % (hypothecation) — 3P s Rfft I 5 0 » FIFESB 2 T & o B o
H RS ASL G TR R AU E  F RIS F TRk 2 F sedl f (filing
system) iz A3 UCC % 9ik2 Rz > F H ¥R UCC ¥ 9 ik 2 %1 &
EEEEET SRR Y LENEEE S To2k SR

12 In re Peregrine Entertainment %% 5 o] » %% ¢ % B2 g = 44 ¥ (v
PRI E 2K & o7 L% 4% 4 American National Enterprise (12 ™ f§ # ANE)
B8 % p i 427 Capitol Federal Savings and Loan Association of Denver 600 &
2 EPph T AT o T iREEZ 9 ANE 1t 2 R BT A (film library )
ZHEFAE o AF DA s BB SN FE VR BTER o 215 ANE

£ National Peregrine, Inc.(™ = #§ # NPI) & > NPl #rpl & 7 3 3R 42(7 2 3£ 1%
F1& A 5 % > (unperfected )» F1H ¥ T4 %] & %*““"F%Eﬁc'\ FTEFE
FlEFTEEZRGLIEFNER I IERVZRINLEEEP T o7 B3

R ¥ ITEES 2 F 350 Fla 24 NPI 2537 o
(2) AEFFrRLERE

BRRG AEE R F RO F AR R RNE M AL F 3
PRDF e TS BB FIE R AL TR R FIOHR GRTT ¥
f%iﬁﬁé_%ﬁ’g‘ga’ rﬂﬁbzgg,;‘ 5
iE R4

s
;
g
ﬁ?*
9
m*t

3 ﬁi I

Lo

1} b
¥
¥

R

'U e

atent and Trademark Office » 12 ™ £ PTO) & & {7

ZREEE RN A FRMARE 2 Y 261 FP %
&l rﬁ;ﬁ FRZBIpP R EREJFRAE R XIBEATENE BH
Fis B £ A & %4 4 (subsequent purchaser or mortgagee ) *° > fu2% if ¥ & & 41

Fi2ZE8HEMALFHFR 285 > P "2 FHEMATT # - See Black’s Law

dictionary 742.

L Aerocon Eng's, Inc. v. Silicon Valley Bank, 244 B.R. 149, 152 (Bankr. N.D. Cal. 1999) (noting the In

re Avalon Software, AEG Acquisition and Peregrine courts all held that “a security interest could only

be perfected by recordation with the Copyright Office”).

% 116 B.R. 194 (C.D. Cal 1990).

PEARFCREE LR 0 BRA TR AT EER O I F R F R LR o R

FIAATERNERF RS Z IR R EP ZF Fihp e 2 £ 'FF@"‘ T TR

2% o £ 8 ! RICHARD STIM, PATENT, COPYRIGHT & TRADEMARK 187 (9th ed. 2007)

% See Zenith Prods., Ltd., 127 B.R. 34.

% 35U.S.C.§261:

An assignment, grant or conveyance shall be void as against any subsequent purchaser or mortgagee

for a valuable consideration, without notice, unless it is recorded in the Patent and Trademark Office
23



XX F22P e on LB AP HE B BETE 2 e T
- @A F ¢ RS EEAIE (grant of a security interest) @ g *t USPTO
PR L T LR FEZIEAF TR FER THBE T2
(rEmE g2 THE ) PREE TREEF ) wBEZ LT R
T2 SR AT > B RE IR TR E S S Am2nl F 8 5 27

£ W% 4 i 2 & Inre Cybernetic Service™- %@ 7 2 212 > 2% 1)
2% 216 wE LR AT R 2 @2 o 3RiE R B 2 ## (assignment of
patents - transfer of titles in patent) » #X U.C.C.% 9 i% rLr#FLjpv F‘ SHERIE &G

FAEY P ML 4 (mortgagee) 2 ¥ F o 3% IE (v & R T 4L 0
J’FL{’ rﬂﬁ‘&{_ﬁ;"f% %13—‘}};1’37@;1; Cc7iﬁ.»'i pER N ‘zu-%‘f - 216

fﬁf"**ﬁta%? BHEF SR aEFRJIEX TE ek %ﬁﬂrfr PTO 32 » a3 %

e e R fEMS AL BN A HE R ]:*_—%Mr; ¢ In re Transportation
De3|gn & Technology®’ - City Bank & Trust Co. v. Fabrlc Inc®5 %ok 4p B
fiE o

FHREF:RFERSRTE RZABFT - FFAFHRERE £ X373 F
%i’ﬂ %ﬂ%'%%’f‘#r‘%\ﬁﬂ,,ﬁwo&rkéﬁm# 4@ R R ER
s R RE LR EER & AR
E38d 2L %R > TR 4% (Lanham Act ) ﬂxé«**ﬁf‘?ﬂ 2 THE |
ﬁf?m’ﬁ%ﬁ%%ﬂiiﬁﬁmlmﬁﬁﬂm%m%i°
(2 ) AFAFMAER TR R T
HEGERG B AR TR RO LR M A
% o p RIS B kpe i 902 i - THETIFHEL R
o AR R ERRE 2 RT L2 o Y RIZF B9 i FAREF 37
EE F IR % 39 FG R e R R

O

¥

within three months from its date or prior to the date of such subsequent purchase or mortgage.

% In re Cybernetic Servs., Inc., 252 F 3d 1039 (9" Cir. 2001)

% 48 B.R.635 (Bankr.S.D. Cal.1985) .

% 83B.R.780 (D.Kan.1988) .

% See In re Roman Cleanser Co., 802 F.2d 207 ( 6th Cir. 1986) ; Joseph v. 1200 Valencia, Inc., 137
B.R. 778,782 (Bankr. C.D. Cal. 1992) ; TR-3 Indus., 41 B.R. at 131.

s %!%;; 15 U.S.C.1060 7= 2L 2 75 14 2 # #& (assignment) % iz > e 4 A A BN 24 ¢

HEFLFNERTF R - 15USC1060 EARLE BRI E AR (7 & (notice) # 174

EOY I EEE %, XA FEHBES =B RS PTOPHE S 57 &t - See 15 U.S.C. 1060 (a)
(1):An assignment shall be void against any subsequent purchaser for valuable consideration without
notice, unless the prescribed information reporting the assignment is recorded in the United States
Patent and Trademark Office within 3 months after the date of the assignment or prior to the

subsequent purchase.

O AR GE Y 000 T PR i H e ] 300 L TR Bt o FMERES
OB TTFREGIE A EALETH B B o kBP RIRGTE A —‘ﬁ&:m MU
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mz«m%ﬁé¥ﬂ6ﬁt%*ﬁ%f%4%?%ﬁiﬁ%%%W"ﬁ% S flERE
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B RWHBEE ~ T3 RES XL -
13 2 gre 4 (2009) (& l2 A fE) F 17-18> s 1 T * o
104 m2f3 % 09806106030 % % B 98 &£ 02 7 04 p : Ll - BEMMA R L
B R TR BRI R kﬁ%?P*%%ﬁ%%i—ﬁ»%ﬁ%%%ﬁﬁuﬁ%%ﬁ
ZFHE A RIS 2 Ay 2 AR %x31~v%'$ML¢Wf'iW%w§°$%
2RI 3 G ###%‘@»W ##(*%i>’i %m’éi&f %*ﬁf
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BEFEFEREL PR TR F > 3 2t e ) 22 F Pp N RIEF]> AR
mA2 FIFREEFRTRT <R @ FEME AR T SR E -
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ARI AR T FPE R E LR TR T R
UCCgif@xﬁig% R 3E FHBH&?Ef 5 Z {1
R TR 0 12t 1985 # R A TIRE L K1 0 XA & 2%
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U RLEAY S ﬁﬂwﬂ&3*m$mﬂ, waggﬁw,?j—:gggiu?gz
o g2 2 L AR A LS R /z*FL«‘L i AR AEA S

Bathen T T FTEEFHM e Be2b2a B2 R Fby i 4]
LAE rH s A2 ER ﬁ"t"k %\/fﬁj'@‘&i’n/mj’?ri go

SR ERE AR AR L T FRUERNERE > o F TS

AR E (PRl AR RN R T Fioo A2 L TR R A
RAIBE LT A ddehe sk 2R FHAERL g £7 - g R
HESERAFTEFH T 60% (RI $R) & FiTfEr BRER NFE
AT AZIFARES B E S P AR FFRBEFRIRTE T2
T HUFCRAAMEE T AHFTALES BIMELL > 2 7 HBFE
BT ERS P2 8B o A UL MAIRAEFEZY B ERT BRT

A E (TR Y ’lé“r}iﬁ})iﬁ'ﬁ‘/‘i%"?%ﬁ% oo

= SEAZR

(— ) W # (72 irE % (executory contract) i X itz B4

IBAZEFEMARBEZ 92 B LM%

RELAFZRIBATLERNEAA L - A SR BAMEBY

R e AP R AL SRR T RS %famff Y EIORES R

BRI G HEFLH AR T ERIEAY FRAFEERBREATF 37

FREZO > VEIRARFEREL (BLAL) 2 'F'%E’\ v @A ?#@ﬁxﬂ L ;:fwv

RO A ST R 9P M A FRA S B W

B A B (T R OL A5 KA1
AR EREZ S RBAMBIBT R f B MR RV Flp 5

N,

P RARE RENIFIMASRANE : (TRARLFRAL L - S HA Rk
FRZMAATGRIE m™e FFHEEEE G2 W2 T2 h P2 B4k -Seealso 11 U.S.C.
8541,
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%ﬁiﬁ%ﬁﬁﬁ%j?ﬁﬁﬁ%?ﬁﬁﬁﬁﬁﬁﬂ’Eﬁﬁ‘ﬂéﬁ’mﬁﬂ
PRRER P ERFEAAME TR A R R RAZ R G R
i B 2 BRI AR 4 TR R 8 AFE B
B P S Az p Y o

LA BMEREY L2 A A B SR RES 92 £ G
AFTRP it m BB A R ZERBZ GBI T FERFERT Y
(executory contract) » F] % RaL & j2 ¥ & e (72 AR N3 FRR T ¥ T2
o3 plde 8 a0 g T A S350 5 2 489 Jp 7 (rejection ) > RR424E % G40 3
B o RPEAMNT LG L FHETI £ B LUHES PR ENZE TS
BEHT b AHBES P H ERE RF e B

2.3 WBLA Z ¥ 7 i35 %) (executory contract) 2 4

# WALA 2 % 541 ik TR T2 £ A P4 B 4§ [F] (property of the estate ) » 7% &
ERMTRIRAPAELFEL TR i?nj“;;_ilog, F gL 7 é#éif’%ﬁ?f;}’_’}ﬁlogi
?"J‘:—):,T’_&E"Ti\tc’}g ~ Olﬁﬁ%?ﬂ“]{@;‘g)\ﬁiﬁ?#@,/;E_ij‘_,\{??g?‘,7%

l]\:}_’ %/% %% ]j;)FE 1'”%7!2'—*- J > ];i@qﬁi’g = 2 365 l' (a> r“.
ﬁi}g%‘;&ﬂkfgﬂm]‘,—bi#v A TORPE N IER G AL Py ijfjfﬁf”%ﬂ' X

executory contract 2 & & #p 2_ 8.5 (unexplred leases) %o 4 {3 2 L -ELNS 5
G E g2 A0S A7 g =M (1) K (assume) 2 9 5(2) 8% (reject)
YT (3) REZ G HBES F2 Ao HIm L R 2 F £ LER A

\h\ﬁ‘

108 See PORT, KENNETH L. ET AL., LICENSE INTELLECTUAL PROPERTY IN THE INFORMATION AGE 723

(Port, Kenneth L. ed., Carolina Academic Pr 2005)

VBAAAZ RS AR S A M BER E e fard £ 4 (freshstart)e e gL £

WAofefiE o P ELFEARTHEEA2ZIE - See Aleta A. Mills, The impact of bankruptcy on

patent and copyright licenses, 17 Bankr. Dev. J. 575, 575 (2001)

108 11 U.S.C. 8541 (a) (1) (2000) : Except as provided in subsections (b) and (c) (2) of

this section, all legal or equitable interests of the debtor in property as of the commencement of the

case.

19 See The Judiciary Committee Notes provide that the scope of the paragraph “includes all kinds of

property, including tangible or intangible property....” S. Rep. No. 95-989, at 82 (1995 ) , reprinted in

1978 U.S.C.C.A.N. 5787, 5868. #& 35! p : Aleta A. Mills, The impact of bankruptcy on patent and

copyright licenses, 17 Bankr. Dev. J. 575 (2001 )

10 11 U.S.C. §365(a ): Except as provided in sections 765 and 766 of this title and in subsections (b),
(c) ,and (d) of this section, the trustee, subject to the court’s approval, may assume or reject any

executory contract or unexpired lease of the debtor. ¥ 11 U.S.C. 8365 (c)~ (f) R 27 #EZ 2
BB )k o

1 11 U.S.C. §365(a): Except as provided in sections 765 and 766 of this title and in subsections (b),
(c) ,and (d) ofthis section, the trustee, subject to the court’s approval, may assume or reject any

executory contract or unexpired lease of the debtor.

U2 > me A% 4 R € (the National Bankruptcy Review Commission » NBRC) i % o — i B »¢
% 365152 ApRif cnig padk o H P - BRI BL TS (reject) ) s rij{ﬁ‘* S| (election

to breach) ;- i #- M-y (assume) :x= "iE4% 5 7 (electiontoperform) > %4 B g5 » &

BiE TS eh® 33 £ JRIRIT - A fndndr o R AAY F (2005) 0 (At A ﬁiﬁ‘; ¢ Mg &‘-

27



(business judgment rule) RAZTARELNEGREZ G ZRRAR I IBERLE

fareizize? v 22 H A TEPPAFERFTERT G M D FE 4 A o
**+ Gloria Manufacturing Corp. v. International Ladies’ Garment Workers’Union — %
® % gk B Vern Countryman #4243 & 7 BEas 3 G g2 R0 T
EHEC A RABEEARNLELR BT AGABL A TS T T
(material breach ) » T & & * ik e TIpr > X QR EFV Fhi2
gl pEes LIRS 8 2B

F P Countryman R 4R% » FAABEEZ VA EREMRF L L ¥9¢

PRI AN ERTEBRRY > A FRMAELAZ Y 365 152 * o & Fenix Cattle
Co.v. Silver (In re Select-A-Seat Corp NI LR P E VIR L. &2 I <)
R e 72 AR Yo tiE A Fenlx o F R Ak kA E2 K7 >t executory
contract » FIHE T p F A FH R * 2> 5% (flat fee)> v 14 § 4 ~B@@ i
Silver £ 2 # k8 2 L jirer #7752 pRA%F H (service manuals ) & ¥ f & £ & Silver
% ZgcRz & E e~ (netincome) h5%iT 5 1 & o 2 Rin: A F ¥ Y
B> om 3 33 5 M &4 (continuing obligation) % & 5 7 > 4e @ Fenix &
$A R EA s R 5% & FA BT HABMEHIE LR Y
z_i& & (material breach of contract) - * ;# Fait & Silver %17 & 324 e V2R
Fenix @ * 3% % %4k - ¢ Silver £ § 7 L 3BLEF = A @ % 322 itz By
1 %7+18 . ¥ 4 Inre Access Beyond Technologies, Inc — % @ - g & 2 ¥ 30 %
EAEEREJEER Y 205 - BEARBF RN Fo TR FTHEGE
FOEARPAE A FATRAEITN o Bl BT A A RIS O3 g AR S AW T
w2 gz gt

3. Lubrizol %3513 £p4 A e & W32 & i) 250 T = 3248 4 (licensees )
2 1

R 2RI EMABEEZ LY ) T 28R A FAEERTT LA
"% 11U.S.C. 8365 (c)~(f) REEE g2 RAIZ b7 o
14 See Imran A. Khalig, The Effect of Bankruptcy on Intellectual Property License Agreements, 8 Intell.
Prop. L. Bull. 12, 13 (2003) .7 % %72 B 3 %?ifﬁ;; T HeTE R o BT R P 2
% L EgE (2007) <ﬁi Ty B ) )0 TR SRk )17 #0 F 178-192 -
15 734, 4th Cir. 1984
118 gee Countryman, Executory Contracts in Bankruptcy: Part I, 57 Minn. L. Rev. 439, 460 (1973 ) :
“under which the obligations of both the bankrupt and the other party to the contract are so far
unperformed that the failure of either to complete the performance would constitute a material breach
excusing the performance of the other.”
117 See In re Select-A-Seat Corp., 625 F. 2d at 290.
118 Aleta A. Mills, supra note 107. at 586-587.
M 1d. at 587-588.¢ ¥ ¥ iT3F 4 LAY F o w3 1120 F 120 o
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LA PR 3 PR AR FAP R S RS AAT A
A om AR g AERES KERES /JB* LR ARIAE A VR AR Y
FREg s BETMBES AT AR T o Lubrizol 3¢ 2B &
i3
(1) Lubrizol %*°

rEZGES 1982 # 5% £ 4% v @l A2 (metal coating process
technology) % % - ¢ Richmond Metal Finishers, Inc. (™ i # RMF » 3%4g £ )
2L g 3248 (non-exclusive license) = ;%32 Lubrizol Enterprise, Inc. (127
FLE Bt 4 ) 232 B I - B {IREX 07 9ERMF {5 1T = 4%
(DA EJIF arEEFn fUEL A LE 2 RMF 5 3732 B2 £75%5(2)
RMF $#:Z &l s gt f zm * R~ LE> ¥ RMF 12 { 4 7‘%& :b\
TG H g A P> hEE K LE 2 914 5 (3) FI RMF 2 7 § it
RMF #73% %2 3 5 § B2 LE 2 4p Fé#ﬁfx e A LERI £ 4 2
%o P LEFEHuEER Y L L flom AAik? LEF A Y Fe’ * i Lk a—%?
RMF #ts¢ spk g » Hpl g g2 A0 1083 £#2 € -4 ¢ 4z % 365 i% (@)
FBAEBZE 2L a7 At g B JIHR Fdp f AL B

—h

h’)‘
(%\*

*&EP o REz2 Bl A E g 365 iF (a) ko FAR% (Two-step tests)
kil A FEFBAFRAESGAZRG
AL R EFZNE T FhiFL BTN,
b. 2% T& &k Fiﬁéﬁz-%fsfu’fig FRA G E TG RAE A ?
BAZIRR AE R AN - pFEER 5 RMF 253520 24 o 43248 £ LE 7 PR >
LS N

BN w PRkt g RMFIES fp (7ot &2 > B{IHef2 4p &
S HLEEIRE FE 5 R ERURAT RA L RRAFEA L
Ao T AR 2 e T LE MR v L P Ak s 12 S
WAL CES AL ERFERTNEZF AN EA REERAF R
4 1?3 ¥ | g (businessjudgment)’ PTG Bl Ao Tt BLA F B A

2412t & R (bad faith) &% % £ (business discretion) » B & B Uﬁ%iﬁ
ﬁé?ﬂ 2 EFET 2R ’F'"Mé URESR R Rl p.ukﬁiﬁ:?ﬂ& 2 A% A
ARV RRRUIAEFER REARA LIS AT NEF H £ ] “y
BEFREFY RMFIES B (72 Gaidz_o

1@%;

1201 ubrizol Enterprise, Inc. v. Richmond Metal Finishers, Inc. 756 F.2d 1043 (4" Cir.1985) .

121 In re Richmond Metal Finishers, 34 B. R. 521 (Bankr. E. D. Va. 1983).

1221 ubrizol Enters., Inc. v. Richmond Metal Finishers, Inc., 756 F.2d 1043, 1047 ( 4th Cir. 1985) .
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(2)1988 # £ p4 & fEpL & (%32 % (Intellectual Property Bankruptcy Protection
Act > IPBPA)

Lubrizol % %t % WP eieig™ A 2 4pg < R L FIG LA LA ¥ U4
BGREREZ G HARRIEA S 3 7 F & KR o Lubrizol & {3 ¥ A7k R
Rl A AR A BT A A B E R 'lvu%i%ﬁ?' TR VSR
T A Bk EE 5 0 Fpt Lubrizol 2 F @ id S BEIRET 2 R o s E K
Bl &> 1988 & » mArE A A LA RiEi2 % > HTELAE ¥ 365 0% (n) & B
AR A BT A BLA PR E B R R S AR 2 L o § 365 % (n) A%
A FRAFIEA Y 365 F (a) ZIEL B FEIEZ OPFF 0 ARRREA T UE
#B(D BREFZ R L E®RYS 365 F (9) ARTFRIFTRYE(2) 1k
Tt P PN M A R TR AR 4 2 )P E AR X R AR
BHFAEZOY R 2P BA I A i AR 4 e T R
aﬁ%&a+ﬂe§$@@&§kd+QWﬂa«%?M%warﬁk@mﬁ
R ARLAE N A P o BN E G A e e .

.~\\

FWRER R ER BT FAAPEAERES AFREZ P
AR A T AP E S ER R RS L REZ GG T R S e el
BT R A T AEEREN GO ARREAF T B Rl kE
e &Rt AP od LA F A ARG ERAEMAES 2 FF W

2 1%, 2 g & RF A s R 7@ A 1R & F3(affirmative obligations) » 7 =

12 11 U.S.C. §365 (n) (1) (A)~(B): (1) If the trustee rejects an executory contract under which the
debtor is a licensor of a right to intellectual property, the licensee under such contract may elect--
(A) to treat such contract as terminated by such rejection if such rejection by the trustee amounts to
such a breach as would entitle the licensee to treat such contract as terminated by virtue of its own
terms, applicable nonbankruptcy law, or an agreement made by the licensee with another entity; or
(B) to retain its rights (including a right to enforce any exclusivity provision of such contract, but
excluding any other right under applicable nonbankruptcy law to specific performance of such contract)
under such contract and under any agreement supplementary to such contract, to such intellectual
property (including any embodiment of such intellectual property to the extent protected by applicable
nonbankruptcy law), as such rights existed immediately before the case commenced, for--
(i) the duration of such contract; and
(i) any period for which such contract may be extended by the licensee as of right under applicable
nonbankruptcy law.
124 11 U.S.C. §365 (n) (2) (A)~(B): (2) If the licensee elects to retain its rights, as described in
paragraph (1)(B) of this subsection, under such contract--
(A) the trustee shall allow the licensee to exercise such rights;
(B) the licensee shall make all royalty payments due under such contract for the duration of such
contract and for any period described in paragraph (1)(B) of this subsection for which the licensee
extends such contract.
125 11 U.S.C. 8365 (n) (2) (C) (i):
(C) the licensee shall be deemed to waive--
(i) any right of setoff it may have with respect to such contract under this title or applicable
nonbankruptcy law.
126 11 U.S.C. 8365 (n) (3)~ (4):
(3) If the licensee elects to retain its rights, as described in paragraph (1)(B) of this subsection, then on
the written request of the licensee the trustee shall—
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o sHAFEAXEREA D EPMBENITT R 0 eR2E RA BT R 7R
A4 R f 2 &

(=) FRpLAZ2 R

ARBAZ DD E R OOTERBAS Y MOTRIER G2L FRRT 0 IR
FELBAZF T E TR SRAT 2P RALFEZ 9T B CRLA
FPRAEL S He BEAC FAMBREZ Y - BLFHLT L 78
72}"1)3;%%?#3%3— ZBARRAE BRI E L ERBLA R LR AR
FEY B E R LR - > TP B A2 BT
XA G LA R T A BAHIE FRA R
EE AP FMBEEEZ QAARBAER Y 2 AJT .

% T f’%fﬁ-?%ﬁ%ii%a’ m\@qm P k- 2 R
' F TR L h £ 0 £

B Hp 2 e P g L 0 Bt

%i{?gl iig”ﬁﬁﬁk% A2 %%ﬁﬁ+ﬂﬁW%k’%?

ZYAREAER L e B

LN E S 12 ﬁﬂxi’ﬁﬁﬁi’ﬁﬁ@£4ﬁ
* WE R AMBERET QLT % g
BARS TT LA b b gﬁ%%émé? LR s

(A) to the extent provided in such contract, or any agreement supplementary to such contract, provide
to the licensee any intellectual property (including such embodiment) held by the trustee; and
(B) not interfere with the rights of the licensee as provided in such contract, or any agreement
supplementary to such contract, to such intellectual property (including such embodiment) including
any right to obtain such intellectual property (or such embodiment) from another entity.
(4) Unless and until the trustee rejects such contract, on the written request of the licensee the trustee
shall—
(A) to the extent provided in such contract or any agreement supplementary to such contract—
(i) perform such contract; or
(ii) provide to the licensee such intellectual property (including any embodiment of such intellectual
property to the extent protected by applicable nonbankruptcy law) held by the trustee; and
(B) not interfere with the rights of the licensee as provided in such contract, or any agreement
supplementary to such contract, to such intellectual property (including such embodiment), including
any right to obtain such intellectual property (or such embodiment) from another entity.
27 WiLLIAM M. GOLDMAN ET AL., BANKRUPTCY AND INTELLECTUAL PROPERTY IN THE GLOBAL
MARKETPLACE 28.15 (MELVIN SIMENSKY ET AL ED., JOHN WILEY & SONS, INC 1999) .
QS%%%%%(%%)<”ﬁﬁﬁﬁﬁ%£1$@ﬁéﬁiﬂﬁﬁﬁik%&%)%ﬁﬁ%&
#H7)> 2002 £ 10 * > F 3751 p a5 (2006) 0 (BLAZHFE RATR R ) F 17153178
e R
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133 See Eward A Madden & Siraprapha Rungpry, Securitization Moves up the Agenda, World
trademark  Review, 2007 January/February at 47-50. available at http//
http://www.tillekeandgibbins.com/Publications/pdf/securitization_moves.pdf  ((last  visited on
2010/09/29)
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